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1.)  Introduction

When one walks into arguably the most prestigious American legal building, the Supreme Court, the words “equal justice under law” loom above clearly indicating the aspirations of this legal institution.  However, this is a goal that is not being met for a large portion of Americans. Many indigent defendants navigate the entire system alone or with the minimal help that comes from having a lawyer without the time, necessary resources, or the interest to provide an adequate defense. (Roane, 2006)   The poor are still struggling to have their current Constitutional rights met with competent counsel when entering into the American legal system and those who have been entrusted to protect these individuals are shirking their responsibilities.  Ruling in the precedent setting case of Gideon v. Wainwright, the Supreme Court ruled that everyone, even the poor, have a right to counsel when faced with serious criminal charges.  Legal help is not just for the wealthy.  In the ruling handed down in another case around the same time as Gideon the Supreme Court stated: “There can be no justice where the kind of trial a man gets depends on the amount of money he has.” (Griffin v. Illinois)  However, the government, often viewed as protector of the weak, is ignoring their responsibility to provide the poor with adequate legal counsel and is insisting that private individuals should be donating their time and effort to meet these needs.  The idea is that “volunteerism” would be able to overcome a lack of government-sponsored programs to fulfill the basic requirements established under law. (Middlebrook, 1982)

It seems to many that legal services should be evenly distributed across society so that all groups have equal representation.  Considering that 13% of Americans are currently living below the poverty line, it would seem logical to assume that 13% of all lawyers, or approximately 85,000 attorneys, should be working to provide counsel to these individuals.  In reality, only about 4% of lawyers work for legal aid or public defender programs. (Smith, 1991)  This gap between the ideal and reality leads to the inevitable truth that too few lawyers are handling too many cases in an effort to meet the needs of the poor.  

Were this discrepancy to be so obviously based upon race or sex, it is likely that it would not be tolerated.  However, the silence surrounding this issue stems from the lack of resources of the people being discriminated against.  Without the necessary resources to fight for their rights, they are essentially barred from protesting until someone with the necessary resources recognizes their plight and will step up and fight for them.  Until that day comes, however, the poor are forced to face higher arrest and conviction rates due to inadequate representation from too few attorneys who are taking more cases than they can adequately handle.  Also contributing to the lack of outrage is the overarching American value system.  Most Americans believe that their society is one in which a person can succeed in life if they are willing to work hard.  Therefore, those who find themselves faced with financial problems have no one to blame but themselves.  This denial of barriers to success keeps many from acknowledging the problems poor Americans truly face.

When one analyzes the gap between the necessary services required to fully meet the legal needs of all Americans and the amount of services that are actually being provided, one must question the system that is being used to fulfill these needs.  Pro bono work
 is expected to meet indigent clients’ needs, rather than legal aid systems, which would pay the lawyer for his or her services.  Given that one would assume that the process that rewards a lawyer for his time and effort would easily overtake the system that provides no rewards, the use of the pro bono system seems counter intuitive.  Unfortunately for the poor, other factors have played a role in the development of the institution of meant to meet their fundamental rights.  How is this possible?  The relative strengths of different groups within American society and the manipulation of the system have resulted in a battle the poor are very unlikely to win anytime soon.  This paper hopes to analyze the various incentives that have worked to shape the market for legal services available to indigent defendants.  Whether on the side of the government or the individual lawyers, incentives have worked to determine the way in which these services are provided.

2.)  History
2.1)  Development of the Right to Counsel


The root of the problem with the poor attaining the necessary legal counsel to properly navigate the legal system comes from a lack of protection provided by the Constitution.  While the 6th Amendment does provide all citizens with the right “to have assistance of counsel for his defense,” this was originally interpreted to mean only if the defendant could afford such counsel.  There was nothing to the effect that every person must have counsel, only that they could.  Clearly this worked to the advantage of those in power to have the poor basically unprotected in legal matters.  It was not until 1938 that the Supreme Court ruled that indigent people should be provided with counsel, and even then, that only applied to federal cases, not state criminal justice systems.  This reinterpretation came about because in the early 1930’s a very high profile case involving several poor, young, African-American young men who were sentenced to death without the assistance of legal counsel and later proved to be innocent led to the Supreme Court ruling that counsel must be provided to indigent defendants in death-penalty cases. It was the public disapproval of a system that would put to death innocent people due, in essence, to their inability to hire a lawyer.  Finally in 1963 the Supreme Court ruled on the case of Gideon v. Wainwright that the 14th Amendment’s right to due process included the right to counsel for indigent defendants in criminal cases. (Smith, 1991)  It seems clear that the overwhelming incentives for those in power (who are almost always wealthy and able to afford legal counsel) to deny those who cannot afford to hire legal counsel any help in legal proceedings.  This mismatch will inevitably lead to those with counsel winning the majority of the cases.  It was not until the general public became outraged at such a system that things were changed.
2.2)  The Creation of Institutions

With the right to counsel now considered to be a fundamental right of all Americans whether one can afford to pay for these services or not, institutions have arisen to meet these needs.  The primary institution to meet the legal needs of indigent defendants was the Legal Service Corporation (LSC).  This program, developed by the legal advisers to Presidents John F. Kennedy and Lyndon B. Johnson was run out of the Office of Economic Opportunity.  Through this program, the government was to finance lawyers to provide legal services for the vast number of indigent clients.  (Downie, 1971)  

This was a governmentally funded program that would acquire counsel for defendants using three primary methods: public defender systems, assigned counsel, and contract attorneys.  Using the public defender system, the government has full-time, salaried lawyers who are hired simply to serve the needs of indigent clients.  This system is used in thirty-seven percent of counties nationwide.  However, this system serves the majority of indigent Americans due to the widespread use of the public defender system in large cities.  Fifty-two percent of counties in America use assigned counsel.  This system allows judges to appoint private attorneys to meet the needs of the indigent client.  The local government pays the lawyer.  Counties using the “contract attorney” system allow attorneys to bid on the right to defend these clients and usually the attorney offering his or her service for the lowest fee is then awarded the contract.  These contracts usually last a full year and the lawyer is paid a set contract fee. (Smith, 1991)
Each of these systems has both positive as well as negative attributes.  Public defenders are usually low paid government workers with excessive caseloads.  This causes problems in hiring high-quality lawyers to defend the indigent clients.  Prosecutors are also government workers, though they are usually paid higher wages, resulting in a mismatch of talent between prosecutors and public defenders.  Assigned counsel has been known to cause problems as judges knowingly assigning unqualified counsel to defendants charged with particularly heinous crimes with the hopes of higher conviction rates and longer sentences. (Smith, 1991)  Due to the flat fees paid to contract attorneys per client, attorneys have incentives to work for quick dismissal and hurriedly plea bargain for indigent clients rather than fully pursuing the case with the hopes of the best outcome for the client.  The attorney is faced with the choice of spending time with virtually no marginal benefit working for this indigent client or returning to his “real” work where he is paid by the hour.  Clearly rational choice would work against the indigent client.  While each of these three systems used by the LSC has problems, a noticeable feature is that in each case the lawyer working on the case was receiving some form of compensation for his or her work.

The LSC actually was able to make a sizable dent in the massive number of indigent clients requiring counsel: “In recent years we have made a considerable effort to provide competent counsel for indigent defendants, and it is a tribute to our collective sense of fair play that we have made great strides.” (Seymour, 1973)  This program also successfully recruited top law school graduates to work for these indigent clients: “The attorneys are young, bright, and aggressive.  Among them are many top graduates of leading law schools.” (Downie, 1971)  These lawyers worked hard for the clients they were given, and were working for the greater goal to generate the “transfer of power to poor people.” (Downie, 1971)  While these lawyers surely could have made more money working for paying clients at a law firm, they instead chose to follow non-monetary incentives and work for the greater good.  These incentives did not work for all lawyers, the large majority remained working for paying clients.  However, the creation of this avenue for those lawyers who wanted to work towards change allowed many to overcome the otherwise burdensome task of coordinating their services with those who needed help.

2.3)  Political Trouble

The LSC did a pretty good job of providing legal services to the poor.  Unfortunately, they may have done too good of a job.  The LSC had quite a bit of success in cases that took on the government and major corporations in high profile cases: “Whereas some Legal Services lawyers have concentrated solely on individual cases and client needs, others have succeeded in modest efforts at law reform.” (Downie, 1971)  This resulted in the poor finally being taken seriously in the courts.  However, this quickly created political problems for those in charge of funding the LSC: “But every small success on behalf of poor clients has created growing antagonism toward antipoverty lawyers from the entrenched interests they oppose and from the lawyers who make a living working for those interests.” (Downie, 1971)  A spearhead of the anti-LSC movement came from then-governor Ronald Reagan when lawsuits filed by the LSC kept him from being able to drop a significant number of poor people from Medicaid and other aid programs. (Downie, 1971)  This caused the Nixon administration to move the control of the LSC from a national body to numerous regional bodies: “By late 1970, OEO officials had agreed to give all local poverty officials – meaning, in many cases, governors or mayors or their representatives who were opposed to some Legal Services activities – a veto over what local Legal Services lawyers could or could not do.” (Downie, 1971)  This allowed local political pressure to become much more influential in curtailing the efforts of the LSC to fight for the rights of the poor.  However, it was not until 1980 when Reagan became president that the LSC felt the full brunt of this attack. (Smith, 1991)

Beginning in 1980, Reagan began to push for a full repeal of legal assistance organizations, moving the burden of meeting the legal needs of the poor onto private attorneys donating their time and effort.  Congress was not willing to go this far, and instead approved plans to significantly restrict the budget of the LSC.  Between the years of 1980 and 1996 the budget of the LSC was reduced by more than half, resulting in major funding problems.  While a simple lack of funds could be overcome, and has to some degree by private donations to keep the program running, numerous constraints have also been placed on lawyers working for the LSC.  Restrictions include bans on filing class-action lawsuits, redistricting challenges, representing aliens and prisoners and many more. (Cummings, 2005)  These bans have served to keep the poor from being able to challenge the systems set in place by the government.  Instead, LSC attorneys were forced to scale back their work and work primarily for individual clients requiring mundane legal help: “Almost as though it were a law of nature, every program devised for the benefit of the poor seems destined to be captured by another interest and twisted, with no interference from the courts, until it works against the poor.” (Downie, 1971)  Without anyone working to protect the institutions that have arisen to meet the needs of poor Americans, these institutions quickly become overrun by other interests and due to the inequitable distribution of power between rich and poor, the incentives involved here work to the advantage of the rich with little regard for the poor.

2.4)  Pro Bono Publico

The shrinking legal aid system has forced the legal community to step up and take control of providing these services that the Supreme Court has ruled are a fundamental right of all citizens despite a lack of funding.  The institution that has arisen is the use of “pro bono publico” work.  This is essentially an understanding that lawyers will donate their time and effort to take on cases “for the public good.”  The American Bar Association (ABA) adopted the Model Rule of Professional Conduct in 1983, which asserted that all lawyers should “render public interest legal service.” (Cummings, 2005)  In the last 25 years pro bono legal work has changed dramatically.  While it used to be provided informally by small legal firms, it is now being provided on a larger scale mostly by large law firms.  These large law firms have stepped up to the challenge provided by the government’s inability to provide indigent clients with counsel by providing legal assistance through highly institutionalized, elaborate systems.  According to one survey, the percent of lawyers performing pro bono work through these organized pro bono programs has risen from 10% in 1985 to 17% in 1995. (Cummings, 2005)

As some in the legal field have stepped up to the challenge, others are failing as would be expected in the face of intense free-rider problems.  With very little in the way of enforcement and accountability with providing pro bono work, countless lawyers completely ignore the Model Rule and perform no pro bono work.  This has led to problems because the government is relying on the practice of pro bono legal work to meet the Constitutional right of indigent defendants.  This lack of supply for pro bono legal work has been noticed though very little has been done to remedy the situation:

While lawyers have much we can be proud of, we also have a great deal to be ashamed of in terms of how we are responding to the needs of people who can’t afford to pay our services.  On the one hand, there is probably more innovative pro bono work being done right now than at any time in our history; on the other hand, there has probably never been a wider gulf between the need for legal services and the availability of legal services. (O’Connor, 1991)
As the number of people using the legal system to handle their problems continues to grow, so too does the number of people requiring legal services.  However, without a reasonable system in place to help those who cannot afford such services, needs are sure to go unmet.  It has been estimated that as much as 80% of the civil needs of the poor are going unmet. (Katzmann, 1995)
3.)   Inherent Problems


3.1) Free-Rider Problem

The current market for legal services for indigent clients in America seems to be full of problems.  When looking at this market from an economic standpoint, it seems clear that free-rider problems, moral hazard and adverse selection would all work to impede the operation of this market.  The most overwhelming problem this market faces is the problem of free-riders.  This market does not require each lawyer to supply his/her own time and effort through the use of enforcement policies.  Rather, as long as enough people are donating their time and effort, no one will be punished for not participating.  Therefore, there is no incentive for each individual lawyer to donate his/her time or effort.  Instead, one would assume that all lawyers would sit back and wait for someone else to provide this work in order to cover all of their duties.  


3.2)  Adverse Selection

Adverse selection would also likely occur in this market.  According to adverse selection, the lawyers that do in fact donate their time and self-select into this market (assuming one overcomes the free-rider problem) will be of a low quality.  In order for adverse selection to occur, there must exist an asymmetry of information.  This occurs because no one will know what quality a lawyer, or how much effort he or she will actually put forth to defend these cases.  This is information is only known to the lawyer.  A situation similar to that of Akerlof’s “market for lemons” will exist.  Only those lawyers that are receiving more benefit from providing the pro bon work will donate their time and effort.  Given the very limited rewards that can be achieved by providing pro bono work usually, it seems very unlikely that high quality lawyers who will provide adequate legal representation would self-select into this market. 


3.3)  Moral Hazard

Another economic principle that would seem to come into play in this market for pro bono work is the idea of moral hazard. If all poor people in America knew that, if charged with a crime, they would receive free legal aid, there is a chance that this would actually increase the crime rates among this population.  Also, this opportunity for free legal help would provide incentives for those charged with crimes who can afford to provide their own legal support to hide their ability to pay in order to receive these services for free.  Clearly, if the market for free legal services becomes too good, it could create other major problems.  However, this does not seem to be a major concern currently due to this markets current trouble to keep up with the current needs.


While it may seem as though all of these various incentives working against the successful operation of this market for pro bono work would cause it to fail, this is not the case.  As the history of the pro bono market has shown, this market has grown steadily, not crumbled.  This begs the question of what incentives must be working to induce lawyers to donate their time and effort when it seems so little is to be personally gained from this effort.  As it turns out, it is not just individual lawyers taking the time to provide pro bono work, but large law firms are creating programs in order to facilitate this activity.  This requires that both the individual lawyers and the law firms as a whole are receiving some kind of benefit from this activity.

4.)  Incentives


4.1)  Recruitment Tool


Law schools around the country are beginning to instill in their graduates a sense of moral obligation to provide pro bono work once they are working as a full-time lawyer through increased exposure during their course work.  Law firms are responding to these changing ideals by using the opportunity to perform pro bono work as a recruitment tool: “Pro bono programs are also major recruiting tools, used to attract clients and lure law school graduates.” (Pfeiffer, 2006)  Firms are recognizing that in order to attract and keep some of the most talented lawyers they will need to cater to their desires to perform pro bono work.  This in turn leads firms to design and implement pro bono programs that then allow more senior partners and associates to also participate more readily: “At most firms both junior and senior lawyers do pro bono work, but young associates in particular tend to cherish it because it taps the idealism that drew some of them to the profession.” (Pfeiffer, 2006)  While not all new hires are very excited about performing pro bono work, a certain portion.  The degree to which this incentive for firms to be able to lure high quality lawyers with a strong desire to do pro bono work depends purely on the level of dedication among the prospective employees.  Lawyers that do participate in pro bono work tend to be happier with their jobs: “Not surprisingly, those lawyers who do public interest or pro bono work, neither of which is performed with the expectation of financial reward, do seem to have greater job satisfaction and feel a deeper sense of meaning in their lives.” (Rosenbaum, 2004)  Perhaps firms would experience higher retention rates if more of their employees participated in pro bono work and were more satisfied with their jobs and their positions.


4.2)  Training

Another benefit derived from providing free legal services is the ability for relatively inexperienced lawyers to practice their newly learned skills without the threat of losing major clients for their firms.  By practicing their skills on pro bono clients they are able to gain valuable experience with little fear, allowing them to eventually be much more useful to their firm: “[Pro bono work] also teaches valuable legal skills [new lawyers] may be unlikely to get from paying clients early in their careers, such as taking depositions and arguing appeals.” (Pfeiffer, 2006)  This ability to train new hires on non-paying clients provides law firms with incentives to keep taking these pro bono cases despite the fact that they are essentially losing money on each case as the lawyer is no longer working for billable clients.  This can act as a strong incentive for firms to provide pro bono work as it can save them a lot of money in the future that may result from the loss of major clients due to “rookie” mistakes.  This aspect of pro bono work can also serve as an incentive for the individual lawyers as it is often a possibility to do work that is outside of the work they usually do and receive training in other areas of law.


4.3)  Financial Incentives

While not being reimbursed from the government for their time and effort spent on indigent clients, many lawyers are still being paid for their work.  This is because many law firms have been changing the way they pay their lawyers, allowing for pro bono hours to be counted the same as hours worked for billable clients: “At most firms, billable hours are primarily how lawyers earn their keep, and generally refer to hours billed to paying clients as well as hours spent working for nonpaying clients.” (Pfeiffer, 2006)  Lawyers, who are almost always paid on salary, are able to count their hours spent working for pro bono clients towards their reported hours worked.  At most firms, these hours worked are totaled up and it is on this basis that annual bonuses are awarded.  Therefore, for lawyers at firms with similar policies, there is just as much incentive to work for a pro bono client as there is to work for a billable client.  While most firms do not allow for unlimited hours of pro bono work to be counted towards their annual totals, many do allow for a significant amount of pro bono work to be accomplished. (Burns, 2005)


4.4)  Duty

Various bar associations may be beginning to work towards really changing the system of providing pro bono services for indigent clients.  Bar associations in both Chicago and New York are starting to push for more explicit recommendations for the amount of pro bono work each lawyer is expected to complete.  New York’s bar association drafted a new version of its “Statement of Pro Bono Principles.”  By signing this statement, numerous firms vow to fulfill the requirements that have been spelled out by the bar association.  Some such requirements are counting pro bono hours in the same fashion as billable hours when making personnel decisions and requiring newly hired lawyers to participate in at least on pro bono matter during their first year.  In exchange for signing this statement, these firms received public recognition of their commitment to working for the greater good. (Plevan, 2006)  Chicago’s current goal is to have every lawyer voluntarily contribute “50 hours of legal work, at least $250 in cash to legal aid organizations, or a combination of the two.” (Rooney, 2005)  While this system still lacks a binding agreement coupled with an enforcement mechanism, it seems that the bar association is slowly working towards instituting such measures in an effort to meet the legal needs of those in their communities.  However, until such enforcement mechanisms are put in place, the true incentives for lawyers will still be lacking.  Without the threat of something happening if individuals complete no pro bono work, the free-rider problem will continue to severely disable the system of relying on pro bono hours to provide legal services to indigent defendants.  Supreme Court Justice William J. Brennan, Jr. attempted to instill in all lawyers a strong sense of duty but especially those who are considered the leaders of the community: “Our nation’s largest law firms serve as models and leaders for the profession as a whole.  If these firms demonstrate a willingness to contribute to the public good and to serve their communities other lawyers will take not of this contribution and will participate in pro bono activities as well.” (Plevan, 2006)

5.) Conclusions

The market for legal services for indigent clients has taken many forms throughout history, from being non-existent, to being government subsidized, to finally being provided for free by lawyers donating their time and effort.  The evolution of this market has been shaped by various incentives, sometimes changing to be more helpful to indigent clients, and sometime changing to better protect the interests of wealthier powers.  The balancing act of trying to provide Constitutionally guaranteed services to the poor and appeasing the more powerful, wealthier sector of the population has taken many turns.  These changes have been influenced by the public’s perception of the situation or as decided by the Supreme Court, a powerful body relatively protected from the wealthier interests in America.  


The current method of providing these services relies on individual lawyers to donate their time and efforts.  This method only works if there are strong incentives to encourage lawyers to provide pro bono work, despite the numerous incentives that exist to keep them from providing such services.  Problems such as the free-rider problem, adverse selection and moral hazard come hand in hand with systems such as the pro bono market.  The current incentive structure in place seems to work to encourage lawyers with a predisposition to helping those in need, without necessarily encouraging all lawyers to participate.  Rather, it just simplifies the process of donating one’s time and effort.  Therefore, in order to see future increases in the supply of legal services for poor Americans, one must increase the incentives further to encourage more lawyers to donate more time.  The market for pro bono legal work, while seemingly illogical and riddled with problems, may succeed in the future with more structure and stricter enforcement to entice all lawyers to participate.
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